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APPLICATION TO REGISTER LAND AS A TOWN OR VILLAGE GREEN 

 
 

Report of the Corporate Director – Business and Environmental Services 
 
 
1.0 PURPOSE OF REPORT 
 
1.1 To report on an application (“the Application”) for the registration of an area of 

land at Donkey Field, Whitby identified on the plan at Appendix 1 (“the 
Application Site”) as a Town or Village Green. 

 
 
 
2.0 LEGAL CRITERIA  
 
2.1 Under the provisions of the Commons Act 2006 (“the Act”) the County Council 

is a Commons Registration Authority and so responsible for maintaining the 
Register of Town & Village Greens for North Yorkshire.  

 
2.2 Section 15(1) of the Act sets out that  
 

Any person may apply to the Commons Registration Authority to register land 
to which this Part applies as a town or village green in a case where 
subsection (2), (3) or (4) applies 
 

2.3 Section 15(2) of the Act provides for land to be registered as a town or village 
green where it is shown that:- 
 
(a) a significant number of the inhabitants of a locality, or of any 

neighbourhood within a locality, have indulged as of right in lawful sports 
and pastimes on the land for a period of at least 20 years 

 
and 

 
(b) they continue to do so at the time of the application 

 
2.4 A Commons Registration Authority needs to be satisfied on the balance of 

probabilities that all the elements of section 15(2) have been demonstrated to 
have been met by an application relying on that provision for it to be 
approved.  The onus of proof rests with an applicant.  
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3.0 APPLICATION SITE   
 
3.1 The Application Site, shown hatched on the plan at Appendix 1, is owned by 

the Strickland Constable Estate. 
 
3.2 The Application Site is bounded to the north by a wall separating the site from 

Church Lane (also known as Donkey Road).  A public footpath to the east of 
the land runs from Church Lane to Aelfleda Terrace to the south and is 
separated from Donkey Field by a variety of post and mesh and barbwire 
fencing.  The western boundary of the site is a cliff edge, which is also 
bounded by a variety of post and mesh fencing (a section of which is missing 
and has been replaced with tape), and eventually tapers towards Aelfleda 
Terrace.  The short southern boundary, of a post and rail fencing, abuts an 
unclassified publically maintainable road (Caedmon’s Trod) which eventually 
leads back into the town and exits on Church Street.  The site can be 
accessed from the southern boundary by virtue of a central stile.  The area of 
the land in question is 1.09 hectares (approx.). 

 
3.3 Various photographs of the Application Site will be displayed on screen at the 

committee meeting.  
 
 
4.0 APPLICATION  
 
4.1 The application submitted by Thomas William Brown (“the Applicant”), a local 

resident, was signed by him on 11 April 2011 and received by the County 
Council on 28 April 2011 and accepted as duly made on 28 April 2011.  It 
relies on the criteria contained in Section 15(2) of the Act as having been met.  
A copy of the standard Form 44 as completed by the Applicant comprises 
Appendix 2. 

 
4.2 With the Application were 32 questionnaires which had been created by the 

Applicant asking for opinion as to whether to submit an application to register 
the land concerned as village green and what activities had been undertaken 
on the Application Site. The questionnaires included a pre written statement 
that the person completing the form had not been denied access during their 
period of use.  26 of the persons completing the questionnaires live within the 
area of Donkey Field.  Of the remaining 6, 3 reside in Whitby whilst 3 do not 
live in Whitby.  Copies of the questionnaires comprise Appendix 3. 

 
4.3 No other letters of support have been received.  
 
4.4 Determining an application of this kind is a matter of assessing evidence to 

determine whether or not the relevant criteria set out in section 15 the Act 
have been met.  Any representations which might be made relating to the 
alleged merits or otherwise of a site being a town or village green are 
immaterial and must be ignored in considering the application. 
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5.0 OBJECTIONS 
 
5.1 No objections have been received. 
 
 
6.0      EVIDENCE REVIEW     
 
6.1 Evidence of use 
 
6.1.1 Part 7 of the application form refers to the Application Site as forming part of 

the domain of Whitby Abbey and that is has a status of a scheduled ancient 
monument.  This is confirmed by Dr. Keith Emerick, Yorkshire and the 
Humber Inspector of Ancient Monuments, English Heritage, in his e-mail 
dated 12 July 2012?  English Heritage has confirmed that it has no objections 
in principle to the application.  Copies of Dr. Emerick’s e-mails confirming the 
position comprises Appendix 4 and Appendix 5. 

 
6.1.2 Of the 26 questionnaires referred to at paragraph 4.2 of this report 11 of the 

questionnaires claimed twenty years, or more, of use of the Application Site. 
In combination with the other qualifying questionnaires this appears to 
demonstrate qualifying use over the relevant 20 year period particularly as 
there has been no challenge to this evidence by the affected landowner. 

 
6.1.3  Altogether the questionnaires cite 19 activities that the compilers have either 

conducted, or witnessed, on the Application Site.  One questionnaire also 
mentions the Application Site is the location for an ancient Well House dating 
from 1634.    

 
6.2 Significant number of the inhabitants of a locality, or of any 

neighbourhood within a locality   
 
6.2.1 Part 6 of the application form refers to “Abbey Ward”.  Given this the 

Application appears to be relying on claiming use from a “locality” rather than 
a “neighbourhood within a locality” and for the purposes of the Application that 
locality is to be the electoral ward.  A locality needs to be an administrative 
unit recognized by law and the courts have been satisfied that electoral ward 
constitutes such an area.  

 
6.2.2 What constitutes a “significant number” in any one case does not need to be 

considerable or substantial.  The characteristics of the locality concerned are 
relevant to what is likely to be considered to constitute being a significant 
number.  To constitute use by a significant number the usage needs to signify 
evidence of general use by the local community.  There is no formula as to 
precisely what number of users will constitute a significant number in any one 
case. 

 
6.2.3 In this case the “significant number” criteria appears to have been met. 
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6.3 As of right 
 
6.3.1 The courts have interpreted “as of right” to be use which has not been by: 
 
   “force, stealth nor with the permission or licence of the owner “.  
 
6.3.2 Despite several requests to do so the landowner has made no representations 

in respect of the application.  Consequently on the evidence available it would 
appear that use of the site has been made without force (e.g. by breaking 
through a fenced boundary or locked gates) or permission (e.g. a lease or 
licence of the land).  On evidence it is apparent that use by the residents of 
the locality of the site has been open to observation by the landowner and not 
by stealth (i.e. on occasions when the landowner is not likely to notice). 

 
6.4 Lawful sports and pastimes 
 
6.4.1 The courts have interpreted what constitutes “lawful sports and pastimes” 

widely.  The evidence in support of the Application indicates a variety of lawful 
sports and pastimes that has been conducted on the Application Site. 

 
 
6.5 Period of at least twenty years 
 
6.5.1 The twenty years in question in this case runs from April 1991 to April 2011 

being the twenty years preceding the Application. 
 
6.5.2 The evidence in support of the Application indicates regularity of use on the 

Application Site during the twenty years. The Council has received no 
representations to suggest otherwise. 

  
 
7.0 DECISION MAKING 
 
7.1 The decision whether or not to approve the Application rests with the County 

Council in its role as a Commons Registration Authority.  In doing so it must 
act impartially and fairly. 

  
7.2 It is not relevant to consider the merits or otherwise of the land being (or not 

being) registered.  The County Council must direct itself only to whether or not 
all the relevant criteria set out in section 15 have been met. 

 
 
8.0  CONCLUSIONS 
 
8.1 For the Application to be approved the County Council must be satisfied that 

on the evidence available to it that ALL the criteria contained in section 15(2) 
of the Act are met. 

 
8.2  Whilst the Courts have suggested that where there is serious dispute a non 

statutory inquiry be convened by commons registration authorities to fully test 
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evidence there has to be evidence of some substance worthy of testing to 
justify taking such a step.  That is not for the Application in this case. 

 
8.3  It is your officer’s view that on the balance of probabilities the relevant criteria 

 of Section 15(2) has been met and the Application should be accepted.   
 
 
9.0 EQUALITIES IMPLICATIONS 
 
9.1 Consideration has been given to the potential for any equality impacts arising 

from the recommendation.  It is the view of officers that the recommendation 
does not have an adverse impact on any of the protected characteristics 
identified in the Equalities Act 2010. 

 
 
10.0 FINANCE 
 
10.1 There are no financial implications associated with the introduction of these 

proposals. 
 
 
11.0 RECOMMENDATION 
 
11.1 That the Committee resolves to accept the Application on the grounds that it is 

satisfied that all the relevant criteria of Section 15(2) of the Act are evidenced 
by the Application for the reasons set out in this report and accordingly make 
an appropriate entry in the Register of Town / Village Greens.  

 
 
 
DAVID BOWE 
Corporate Director – Business and Environmental Services 
 
 
Authors of Report:  Doug Huzzard and Chris Stanford 
 
 
Background Documents:  Application case file held in County Searches Information 
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